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a,t{ arr z 3rat sr?r rig arr aar ? it a za srrr uf zqenRenf fa aa; mg er 3rf@rant #t
3rftG zI g;=Rla111T aTTcfcR m:gct"~~%I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

mnral pr gate7or 3ml
Revision application to Government of India :

(«) a4t snra zyca 3rf@,fu , 1994 #t arr 3raa Ra «ar in: l=fTlmT a a i@a err '3tf-~ m- >1~ ~
m- 3iwtct-~a11JT 3ma aft fa, aa, fa +ianzr, la R@mm, aloft if5a, Rta tua, ia f, { fkcft
: 110001 "cbl" .c#l".~~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zufe ma Rt znf m i sa ft zrf gar xr fa4ft suer·IR ur 31 ala m fclffir ~ xr ~
avert m a urd gg nf B, m fa8t auerr zur avera& a fa#t aura i m fa#tuemzlm at mmm m-
<ITT"R ~ "ITT!(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(<) zf? yea ar gram fag R@ '+TTxTI cB" are (ua zu {er at) Rafa ah5zur <Tm ,m;i- "ITT I
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(a) qa # are fast r, zaqr Raffa mG u a m a fafforqr zca aa ma u sun- '
zrca # Rd a a# itna are fat rz a rer i A llfRla t I

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifsir at surdye gram fg uil set Remr # n{& ith arr ui sr err v
Hlfl1 cB"~ ~- ~ cB" &Rf "CfTfti atr u zr arfa 3nf@,Rua (i.2) 1998 Irr 109 &RT
~ ~ lfCf "ITT I

(d) Credit of any duty allowed to be utilized towards payment· of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 Q
of the Finance (No:2) Act, 1998. -8-.= ···- -

(1) #tu are yes (3r8a) Rrraft, 2001 cB" Hlfl1 9 cB" 3RJTm Fc'!Afcfcc ~~~-8 if err >fRrm if.
)fa mar uR am?r hfRaia ftm a ft er-3m?gr y ft sm? #t err-err >fRrm * w~
fr 3ma Ru urar afelr Tr gar <. nor ugff a airfa err 3s-z j fefRa #l # 4Ta
cB" ~ cB" W~ ir3ITT-6 'clIBR ctr >iffr 'lfr m-;fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) R@ua3ma rer uzi i=caa yn cal q) nw am z at sq1 20/- ii.ra #l ug
3it ugj icvam gq ala vnrr zt m 1000 /- t tr 47a al srgI

The revision application shall be accompanied by a fee of Rs.200/- where the amount 0
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tar zca, at;nr yea vi hara rqlaa znrznf@law uf 3r&ta­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ata sna ca stfefq, 1944 at nr 35-4\/35- # airfa­

under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(6) 3aRRaa 4Roa 2 (1) a i sag 3ra # srarar #t r@a, r@at # maftzyea, h4a
3gr<a zyca vi hara 3r9it1 mznf@raw (Rrec) #t uf?a 2fr 4)feat , 1star i it-2o, q
t#ea Ruz rug, haunt I, 31Halal<-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.

---3---
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:: ORDER-IN- APPEAL ::

V2(ST)l 19/Ahd-I/2017-18

M/s. Young Men's Christian Association, _S. G. Highway, Ahmedabad

(hereinafter referred to as 'appellants') have filed the present appeal against
the Order-in-Original number CGST/WS08/Ref-17/PNG/17-18 dated
30.08.2017 (hereinafter referred to as the 'impugned order') by the Assistant
Commissioner, Central GST, Div-VIII, Ahmedabad (South) (hereinafter

referred to as 'adjudicating authority);

2. Briefly stated the facts of the case are that the appellants had filed a
refund claim for 20,17,353/- for the period from January 2017 to March
2017. They were holding Service Tax registration number AAATY0392HST001
under the category of "Club or Association Services, Mandap Keeper Services,
Renting of Immovable Property Services, Restaurant Services and

0 Accommodation Services". They filed the above mentioned refund claim under
the category of "Club or Association Services" claiming that under the principle

of mutuality, they are not liable to pay Service Tax.

3.- On scrutiny of the claim, due to certain doubts in terms of the principle
of mutuality, a show cause notice dated 04.08.2017 was issued to the

I . •

appellants, which was adjudicated by the adjudicating authority. The
adjudicating authority, vide the impugned order, rejected the entire claim of
20,17,353/- on the ground that the period concerned is out of preview of the
order of Hon'ble High Court of Gujarat and therefore not applicable to the case.

O 4. . Being aggrieved with the impugned order, the appellants preferred the
present appeal. The very first argument they tabled before me is that the
impugned order has violated the principles of natural justice. The impugned
order has been issued without allotting the appellants the opportunity of being
heard. They stated that the appellant club is a member's club without any
shareholders and makes available facilities exclusively for its members. The
appellant club is a charitable trust incorporated under the provisions of
Bombay Public Trust Act, 1950 for providing various benefits to the members.
They further claimed that the appellant club is incorporated as company and is
not an unincorporated association. In view of the above, they have pleaded
before me to drop the impugned orders to sanction the refund amount of

20,17,353/- along with consequential relief.

s. Personal hearing in the case was granted on 23.01.2018 wherein Shri
Pravin Dhandharia, Chartered Accountant, on behalf of the said appellants,
appeared before me and reiterated the contention of their submission.

6. To start with, I find that the adjudicating authority has rejected the

i
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The appeal fo the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,.000/- and Rs.10,000/- where amount of duty / penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(4)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid ·scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

1rarczu zca a#f@)fr 497o zren igtf@r #l rqf-4 # sifa feufR fhg la arr mer zu
Ta srr? zrenRe,fa vfur nferart a sr i rt al ya 4R R .o.so ht r arra ye ()
f?:cnc"cll"TTmr!T~I
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) grail iif@er mat at fiarvma area mi:rr cti- al aft eznr 3naff fhur uat it fl zed,
a41 sq1a yea ya hara ar4; urn@erawr (araffaf@) Rll11, 1982 lf ~ t I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flt zycn, hr Gara zgc vi var ar4la =nrznr@raw1 (free), a uf 3r4tat # ma i
as4czr ziar (Demand)g (Penalty) cnT 10% qa 5rmr ail 3f@arr ? zraif4, 3f@raam 4a 5a 10~ ~
~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

#sc4tar 3er era3itarah 3iatia, an@a ztar "a+czr#r aiar(Duty Demanded) ­
(i) (Section) is 11D hsaz@ffa if?r;

(ii) fernararhr# 3fez# uf@;
(iii) hdz3eartafr 6 haze2r f@.

e> zrzraaa'if@aarfr' iug s4s#raacarii, 3r4tr' arR ah #frua gr{aafeznr arr&., 9 (\,

0

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D; .
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

sr a2er a uf 3rf feawr a ersi rear rrar area av aatRa zt at3ff#@e a-<res #
10%~ w 3ITT artii' i!arn zyg !<la,f&a o1"" zyg it; «er-«··78?]

In view of above, an appeal against this order shall lie before th_e T\i{Lii{a1 i~f;YtlJ};pt
10% of the duty demanded where duty or duty and penalty are In d1sputet or~e'r::ralt~/v\@'ere
penalty alone is in dispute." ~~
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in Young Men's Indian Association [1970 (1) sec 462] had held supply of
preparations by club to its members was not a sale as there was no

transfer of property from one to another, and even though club had
distinct legal entity, it was acting only as an agent for its members ­
Sections 65(66) and 65(67) ofFinance Act, 1994."

Similar view has been reflected in the case of Sports Club of India, the Hon'ble
Gujarat High Court held the taxability of services by club to its members is ultra

vires. It relied on the decision of the Jharkhand High Court in the case of Ranchi
Club Ltd., wherein it was held that in a members' club, any transaction between
the club and its members cannot be regarded as service. For more clarification, I
reproduce, below, the head note of the judgment of Hon'ble High Court of

Gujarat;

0
"Club - Finance Act, 1994 - Sections 65(25a), 65(105)(zzze) and 66 ­
Service Tax on club rendering service to its members - HELD : It was

ultra vires and beyond legislative competence of Parliament - There was

no loss ofmutuality of club members even if club was incorporated under
Companies Act, 1956 - Ranchi Club Ltd. [2012 (26) S.T.R. 401 (Jhar.)]

applied - Department's plea that they have not accepted this judgment,

rejected - Persuasive value of this judgment was not lost, more so
because it had relied on a Full Bench decision of High Court. [paras 7,

7.1, 81."°

6-l· However, under the Finance Act, the explanation to section 65B (44) provides a
deeming fiction that an unincorporated association or a body of persons ("BOP"),
as the case may be, and a member thereof shall be treated as distinct persons

0 and since the concept of mutuality has been done away with the deeming fiction,
collections from members become liable for Service Tax if they are in the nature
of any activity carried out by society for its members. But, the point to be noticed
here is that the explanation inserted uses the words un-incorporated enterprise
only. The definition of the word 'Incorporated' in Wikipedia is; "Incorporation is
the formation of a new corporation (a corporation being a legal entity that is

effectively recognized as a person under the law). The corporation may be a
business, a non-profit orgarization, sports club, or a government of a new city or
town". In paragraph 17 of the impugned order, the adjudicating authority has
claimed that principle of mutuality is not applicable on the appellants as they are
incorporated under the Company's Act and in law, company is a legal entity
which has separate legal identity from its members. But, looking to paragraph 6
above, I find that the appellants are registered under Bombay Public Trust Act,
1950 and on that basis, they got themselves incorporated under Public Trust
Registration, Ahmedabad on 1991. Thus, I have already confirmed above that
they have produced the certificate of incorporation before me and hence there is
no denying that they are incorporated body and principles of mutuality will be

applicable to them. i
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·; Dep!y Charily Commissioner,
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Thus, in view of the above, it is quite clear that the appellants are incorporated
entity and as per explanation on Section 65B (44) supra, their members 0
cannot be treated as distin-:t person and therefore, the principles of mutuality
are very much applicable tc them.

6.1. Further, in the case of Ranchi Club Ltd. vs. chief Commissioner of Central
Excise and Service Tax, Ranchi Zone, the Hon'ble High Court of Jharkhand
proclaimed that rendering of service by the petitioner-club to its members is not
taxable service under the Finance Act, 1994. I reproduce below the head note of
the said judgment [2012(26) S.T.R. 4_01 (Jhar.)] for better understanding;

"Club - Incorporated as Company and formed on principle of mutuality ­
Liability to - Service tax for services utilised by members of club, viz.

mandap keeper, etc. - /-!ELD : In view of mutuality, if club provides any

service to its members, it is not a service by one legal entity to another,

and is not liable to Service tax - Explanation to Section 65 of Finance Act,

1994 that 'taxable service includes any taxable service provided or to be

provided by any unincorporated association or body or pers°JJ;.c,~~~1,;tr;s-.,,.
member, found to be similar to Explanation-I to Section 2n) ofMadras.,z
General Sales Tax Act, 1959 including within «emotion orlsee ·by? lg
transfer ofproperty by ciub to its members, considering which A~'ei-X"s%,~f.fif- \. .·N

"- *
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0

not deemed as an employee before the commencement of this

section.

Explanation 2- this clause, the expression "transaction in money

or actionable claim" shall not include-

i. Any activity relating to use of money or its conversion by

cash or by any other mode, from one form, currency or

denomination, to another form, currency or denomination for

which a separate consideration is charged;
ii. Any activity carried out, for consideration, about, or for

facilitation of, a transaction in money or actionable claim,

including the activity carried out­

• By a lottery distributor or selling agent on behalf of the State
Government, about promotion, marketing, organising, selling
of lottery or facilitating in the organising lottery of any kind, in
any other manner, by the provisions of the Lotteries

(Regulation) Act, 1998 (17 of 1998);

• by a foreman ofchit fund for conducting or organising a chit in

any manner.

Explanation 3.- For the purpose of this chapter, ­

a. An unincorporated association or a body of persons, as the
case may be, and a member thereof shall be treated as distinct

persons;
b. An establishment of a person in the taxable territory and any

of his other establishment in a non-taxable territory shall be

treated as establishments of distinct persons".

In view of the above, it is quite clear that unincorporated association or a body
of persons and a member are to be treated as distinct entity. In the instant

case, in their grounds of appeal, the appellants have claimed that they are
incorporated as company and not an unincorporated association. In support of
their claim, the appellants have submitted before me a copy of the
'Memorandum of Association and Articles of Association'. Further, the
appellants claimed that they are registered under Bombay Public Trust Act,
1950 and as per that they are got themselves registered in the Office of the
Public Trust Registration, Ahmedabad. In support of their claim, they have
submitted a registration certificate dated 11.06.1991 issued by the Deputy
Charity Commissioner, Ahmedabad Region, Ahmedabad. I found that the said
appellants are allotted "F 300 Ahmedabad" as their Registration Number. A
scanned copy of the said certificated is produced below for better

understanding. i

/,
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claims on the ground that under Section 65, the appellants were providing
taxable service to the members and hence, they were not eligible for the
refund. In view of this, I find that the Hon'ble High Court of Gujarat vide its
judgment dated 25.03.2013 allowed the petition declaring Section 65(25A),
Section 65(105)(zzze) and Section 66 of the Finance Act, 1994 as amended by
the Finance Act, 2005 to tre extent providing levy of Service Tax in respect of
the services provided by the club to its members as ultra virus, i.e. beyond the
powers and therefore, not legal, upholding the principle of mutuality. I agree
with the view of the adjudicating authority that the case dealt by the Hon'ble
High Court of Gujarat was for the period prior to 01.07.2012. I find that the
Hon'ble High Court of Gu~arat, in its judgment dated 25.03.2013, has not
taken into consideration the amendments made in the Act (w.e.f. 01.07.2012).
In the new system, the word 'service' has been defined under Section 65B(44)
of the Finance Act, 1994 which is printed as below;

"(44) 'service' means any activity carried out by a person for
another for consideration, and includes a declared service, but shall

not include;
{a) an activity which constitutes merely;­

{i) a transfer of title in goods or immovable property, by way of

sale, gift or in any other manner; or
{ia) such transfer, delivery or supply of any goods which is deemed
'to be a sale within the meaning ofclause {29A} ofarticle 366 of the

Constitution; or
{ii) a transaction in money or actionable claim;
{b) a provision of service by an employee to the employer in the
course ofor in relation to his employment;
© fees taken in any court or tribunal established under any law for

the time being in force.
Explanation 1 for removal of doubts, it is hereby declared that

nothing contained in this clause shall apply to;

A. The functions performed by the Members of Parliament,

Members of State Legislative, Members of Panchayats, Members
of Municipalities and Members of other local authorities who
receive any consideration in performing the functions of that

office as such member; or

B. the duties performed by any person who holds any post in
pursuance of the provisions of the Constitution in that capacity;

or
.,to,
' srs P

C. the duties performed by any person as a Chairperso_j b(}::/:l'",.;i
Member or a Director in a body established by t le Central$' $

Government or State Governments or local authority l\:d_
0

~ho¢/f\i_1_ ,/J
-, \ .s $s3, ·s ·'
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7. In view of the above, I hold that the appellants have correctly claimed

.Q

that they are eligible for the refund under the principles of mutuality.
Accordingly, I set aside the impugned order with consequential relief to the
appellants.

8. The appeal is hereby disposed off in terms of the discussion held above.

9. The appeals filed by the appellant stand disposed off in above terms..a­3
(3mr in)

CENTRAL TAX (Appeals),

AHMEDABAD.
.

ATTESTED

41,0
. UTTA)

SUPERINTENDENT,

CENTRAL TAX (APPEALS),

AHMEDABAD.

0 To,
M/s. Young Men's Christian Association,

S. G. Highway,
Ahmedabad

Copy To:­
1. The Chief Commissioner, Central Tax, Ahmedabad zone.
2. The Commissioner, Central Tax, Ahmedabad (South).
3. The Deputy/Assistant Commissioner, Central Tax, Division-VIII,

Ahmedabad (South).
4. The Assistant Commissioner, Central Tax, Systems, Ahmedabad

(South) .
.J3,Auard File.e. P.A. FIle.
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